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Claims 15 and 16 are objected to because they are incomplete because they depend from 
canceled claim 14. 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 15 and 16 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

The metes and bounds of claims 15 and 16 can't be determined because they depend 
from canceled claim 14. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-9, 16 and 22 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Diekhoff. 

Diekhoff discloses a one-piece aluminum (series 3000 aluminum) can (see Fig. 28) with 
threaded neck finish, tapered shoulder, cylindrical sidewall, domed bottom free of wrinkles and 
the area of U-shaped profile at the periphery of the bottom. The initial thickness of 0.5 1 mm is 
an intermediate step in the process of forming the final product would not dictate either a final 
wall thickness equal to 0.5 1 mm, a wall thickness thinner or a wall thickness thicker. This 
limitation doesn't have any structural effect on the final formed can. Also, the brushed limitation 
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doesn't have any structural effect on the final formed can. The dimensions recited are within the 
ranges given in Diekhoff 

Re claim 1 and 22, Diekhoff discloses the invention except for the thickness sufficient to 
withstand 270 psi. Well known engineering principles indicate that larger wall thicknesses 
provide the capability to withstand larger internal pressures than smaller thicknesses within 
pressure vessels. As evidence of this, applicant states on page 8 in paragraph [0043] on lines 4 
and 5 a known standard for pressure capacity, "some aerosol products require a can that 
withstands an internal pressure of 270 psi or DOT 2Q." It would have been obvious to increase a 
vessel's internal pressure capability by increasing wall thickness in order to allow the beverage 
package to withstand harsher treatment and therefore higher pressure of at least 270 psi without 
rupture or failure. 

Re claim 5 and 16, Diekhoff teaches varying wall thickness in the embodiment of Fig. 30 
with bottom area 95 in the range of 0.010 - 0.015 inch, lower vertical sidewall 93 in the range of 
0.0045 - 0.0065 inch and upper sidewall 92 in the 0.0065 - 0.0085 inch range. The thickness 
ratio of bottom area 95 to lower sidewall area 93 is in the range of 2-3. The present invention's 
thickness ratio of bottom area (0.5 1 mm) to sidewall area (0.21 mm) is between 2-3. The 
sidewall thickness of 0.21 mm (0.00826 inch) is within the range given for the upper sidewall 92 
of Diekhoff (0.0065 - 0.0085 inch). It is logical to assume that if one of ordinary skill in the 
beverage can art desired to increase pressure capacity that he would increase the thicknesses of 
the Diekhoff Fig. 30 can such that the ratio of bottom to sidewall thicknesses would be the same 
since in general the bottom thickness should be 2-3 times greater than the sidewall thickness. It 
would have been obvious to modify the vertical wall thickness of the lower vertical wall 93 to be 
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approximately 0.21 mm and to modify the bottom portion wall thickness (area 95) to be 
approximately 0.51 mm as a matter of design choice in selecting dimensions within the 
acceptable range when one of ordinary skill is increasing wall thickness for the purpose of 
allowing the beverage package to withstand harsher treatment and therefore higher pressure 
without rupture or failure. 

Claims 12-13, 15, 17-20, 23 and 24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Diekhoff in view of applicant's prior art admission. 

Diekhoff discloses a one-piece aluminum (series 3000 aluminum) can (see Fig. 28) with 
threaded neck finish, tapered shoulder, cylindrical sidewall, domed bottom free of wrinkles and 
the area of U-shaped profile at the periphery of the bottom. The initial thickness of 0.5 1 mm is 
an intermediate step in the process of forming the final product would not dictate either a final 
wall thickness equal to 0.51 mm, a wall thickness thinner or a wall thickness thicker. This 
limitation doesn't have any structural effect on the final formed can. Also, the brushed limitation 
doesn't have any structural effect on the final formed can. The dimensions recited within claim 
18 are within the ranges given in Diekhoff 

Diekhoff discloses the invention except for the thickness sufficient to withstand 270 psi. 
Well known engineering principles indicate that larger wall thicknesses provide the capability to 
withstand larger internal pressures than smaller thicknesses within pressure vessels. As evidence 
of this, applicant states on page 8 in paragraph [0043] on lines 4 and 5 a known standard for 
pressure capacity, "some aerosol products require a can that withstands an internal pressure of 
270 psi or DOT 2Q." It would have been obvious to increase a vessel's internal pressure 



Application/Control Number: 10/803,285 Page 5 

Art Unit: 3781 

capability by increasing wall thickness in order to allow the beverage package to withstand 
harsher treatment and therefore higher pressure of at least 270 psi without rupture or failure. 

Diekhoff teaches varying wall thickness in the embodiment of Fig. 30 with bottom area 
95 in the range of 0.0 1 0 - 0.0 1 5 inch, lower vertical sidewall 93 in the range of 0.0045 - 0.0065 
inch and upper sidewall 92 in the 0.0065 - 0.0085 inch range. The thickness ratio of bottom area 
95 to lower sidewall area 93 is in the range of 2-3. The present invention's thickness ratio of 
bottom area (0.51 mm) to sidewall area (0.21 mm) is between 2-3. The sidewall thickness of 
0.21 mm (0.00826 inch) is within the range given for the upper sidewall 92 of Diekhoff (0.0065 
- 0.0085 inch). It is logical to assume that if one of ordinary skill in the beverage can art desired 
to increase pressure capacity that he would increase the thicknesses of the Diekhoff Fig. 30 can 
such that the ratio of bottom to sidewall thicknesses would be the same since in general the 
bottom thickness should be 2-3 times greater than the sidewall thickness. It would have been 
obvious to modify the vertical wall thickness of the lower vertical wall 93 to be approximately 
0.21 mm and to modify the bottom portion wall thickness (area 95) to be approximately 0.5 1 mm 
as a matter of design choice in selecting dimensions within the acceptable range when one of 
ordinary skill is increasing wall thickness for the purpose of allowing the beverage package to 
withstand harsher treatment and therefore higher pressure without rupture or failure. It would 
have also been obvious to modify the wall thickness in view of changing the use of the can for 
packaging aerosol product rather than a beverage. 

Re claims 23 and 24, the two piece can including the aluminum can and the plastic 
outsert is shown by Fig. 7, 37 and 38. 
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Applicant's arguments filed September 28, 2007 have been fully considered but they are 
not persuasive. The evidence shows by a prior art admission that an aluminum can having a 270 
psi pressure capacity is well known in the aerosol can art. Therefore, applicant's invention is not 
that he developed an aerosol can capable of withstanding a pressure as high as 270 psi. The wall 
thickness dimensions are also derivable from well known engineering principles and the higher 
known pressure capacity. The calculated wall thickness of approximately 0.5 1 mm in the area of 
the bottom portion and the U-shaped profile is not inventive. When combined with the 
disclosure of Diekhoff which shows all the other elements, features and functional limitations in 
the claims, it must be concluded that the claims as now presented are not patentable. 

The argument that Diekhoff and the present invention solve distinct problems alludes to 
an non-analogous art argument. In response to applicant's argument that Diekhoff is 
nonanalogous art, it has been held that a prior art reference must either be in the field of 
applicant's endeavor or, if not, then be reasonably pertinent to the particular problem with which 
the applicant was concerned, in order to be relied upon as a basis for rejection of the claimed 
invention. See In re Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this case, 
Diekhoff is within the same field of endeavor as the present invention and Diekhoff, the two 
inventions share the features of aluminum cans of 3000 series aluminum formed of an essentially 
one-piece side and bottom with a domed bottom and a U-shaped profile an the periphery of the 
bottom. Diekhoff is analogous to the present invention. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Stephen J. Castellano whose telephone number is 571-272-4535. 
The examiner can normally be reached on increased flexibility plan (IFP). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anthony D. Stashick can be reached on 571-272-4561 . The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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